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ergrr (r4ta) err uRa
Passed by Shri Akhilesh Kumar, Commissioner (Appeals)

Arising out of Order-in-Original No. 92/ADC/GB/2021-22 ~: 21.03.2022, issued by
Additional Commissioner, CGST, Ahmedabad-North

374)aaaf a -.=rm 'qcf "C@T Name & Address

1. Appellant

M/s. Khevna Infrastructure,
19, Dev Kutir-111, Behind Madhurya Restaurant,
Ambali Bopal Road, Ambali,
Ahmedabad

2. Respondent
The Additional/Joint Commissioner,CGST, Ahmedabad North , Custom
House, 1st Floor, Navrangpura, Ahmedabad - 380009

al{ anf#a gr 3r4ta sr#gr a sriits 3g7a mar & at as gr 3rr uf zqenfefa
fa aag +Tg #er 3rf@earl at 3fl ar g+terr 3maa vqd "cITT". x=rcITTIT % I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :

~ m"cbN cpfgrrvr srraaa
Revision application to Government of India :

() brr onzgca 3re,fr, 1994 c#l" tTRf 3/a Rt aar; n; mai a 6fR if ~
tTRf cITT ~-tITT"f cB" ~~~ cB" 3@Tffi.grlervr or4a 3ref) Rra, qrd al, f@«
iaGau, lua f@TT, 'tfl°~ +ifha, fatra, ia f, { fact : 110001 cITT c#l" "GlA1"
a1Reg t

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

Oi) ~ "l=f@ c#l" mfrr mar i uat zrf arqr} fa4h aoerur nr r1 algr if
<TT fcRfi" ·4-1 °-s Jl I I'< "fl ~ ·4-10-S fl I I'< if "l=f@ ~ \iTTcT ~ +=fTTf if, <TT fcRfi" ·4-1 o,s I l I I'< <TT~ if 'q"ffi
a fhl arian fa,a asrm # it mn uf@mm # tr g& ht

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory oy~f~e~arehouse to another during the course of
processing· of the goods in a ware~t°?s_'f:f!=fJ'l. '.l?~fa..'.¥.:Dwhether in a factory or in a warehouse.
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(cp) 'l'.lmfas fqlg zur?rfaff mr tR m l=fRif * fcrwrrur # ~ Wcff ~ l=fRif tR
~ Wtff * fWc: * ~ # '1ll" 'l'.lmfas fhvl g r72fuffa?m

(A) In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside India.

(~) ~ Wcff cpf :fR[R ~ ITTT 'l'.lmf cfi ~ (ffl <IT 1tcR <ITT) frrllfu fciRrr <]""l:JT l=fRif "ITT I

(B) In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

3]1ijlf~ cffr ~ Wcff cfi :fIBR a fa it set fee mr st n{2ail ha smr it ze
Irr vi Rau grfa snrgaa, srfta a gr uRa err wn:r tR nr zara fa« atf@fa (i.2) 199a
err 1o9 rr fga fag ng sty

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.

b4tr sna yeas (r@a) Ram1aft, 2001 cfi ~ g "cfi 3ffi1TTf R!RR"cc wr-r ~ ~-a # GT
ufeii , hf ore >lfer GJmT ~ Wf1cF, xf cfR l=Jffi cfi 'lflm ~-GlmT -c:ci ~ GJmT cffr
at-at uRii a mrr fa 3ma fur arr af@gtrr arar ~- ml gargfhf # iaf err
35-~ faffRa6 cfi 'T@R cfi ~ cfi "ffl~ "tr3lR-6 'cf@f,'f cffr >l'fcr 'lfr ~~ I

0
(1)

(2)

(a)

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Ex_cise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the 010 and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account.

ff@ra 3m4a a mare; u&i icaaa ya alamm '3xffi cpl-j" m·m m 2001- ffi :fTTlR
at urg 3it ugiia ya ala a surer zt m 1 ooo/- c/J'l" i:&)x=r 'TRfR cffr ~ I

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac.

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2nd floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.
in case of appeals other than as menii0r:ie~.J.Q para-2(i) (a) above.
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«fr zgcn, trGara gc vi tars sr@tu rf@au k uR rqla:­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) at aura gyca 3rf@fru, 4944 #t err 35-41/a5-z cfi 3ffi1IB:-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

'3@ft!Rsict ~ 2 (1) en# f@W ~ cf> 3l<'J)crr c#r 3r4ta, 3r@tat #r v4a zyca,
#ta area zgcno vi vara 3r41ta +nrnf@raw (free) al 4fa eh#la tqfea,
ans«rar # 2mleI, aqgq7sf 1/a4,3/laT ,fr+TR, 34,Isla -asooo4
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand
/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.

(3) zufa za 3mar i a{ pa an?ii rmt hr & at utan pa sitar fh at qrr
jar an a f@a urr a1Reg gr a cf) st g; fl f fa qt arf aa a fr
"lf~~ ~~ cm- -qq, 3r4la at #ta war qt va 3r4aa fha Grat &j
In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each.

(4) nrn1a zca 3rfefu 497o zun vii)fr a rgqR--1 a sifa Reffa fay 3r4a \jcfn

3rraa zu e arr?r zrnRenrf fofu hf@erarh a# 3marrel a -qcJ, mTI TR xii.6.50 trn
cpl arnrau zgca feae am zir a1Reg]

One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-I item of the court fee Act, 1975 as amended.

(5) <a it iif@ mi at Riau av a fai at 31N 'lfr znrT 3naff fat Grat & i
tit gca, ah snraa zye vi hara ar@lat rznf@raw (aruffafe) fr, 1es2 #
fea ?t

0

(7)

Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.

fr yen, #ta Gura yeas vi hara srlta ma@aw (Rrbc), uf r4lat a
mr i afar ii (Demand) vi is (Penalty) cpl 10% ~ "Glm cITT'.=rT '3ff.:rcn<:f % I~ .
3frasaqastoat au ? I(section 35 F of the Central Excise Act, 1944, Section 83 &

. Section 86 of the Finance Act, 1994)

b4laaurazea 3it latask oiafa, sf@ragt "afarali(Duty Demanded) ­
(i) (Section)~ 11D i)5"~Rmffif ffl;
(ii) fwrr 1IBa"~ wRsc cplffl;

. (iii) ~~ f.:ml:rri)?frr:m 6 i)5"~~ ffl.

» uqasar«if@a srfhaua q&war6lgear a, srfhafaraka fu gaf aa
far+rare.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.10 Crores. It may be
noted that the pre-deposit is a mandatory condition for filing appeal before
CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

~~ i)5" ma- 3r4tea frsur#ras zyea srrar yes ur aus Raif@a t "ill' 1TilTWI:;~~
% 1o. mare r«sn weiraeaassf.g%"9 w@mawn or re»ae

In view of above, an appeal ;~ga)nst tB1s,prd.e( shall lie before the Tribunal on
payment of 10% of the duty demanded$j/here dutyor?duty and penalty are in dispute, or
penalty, where penalty alone is mn dispute. • ±i
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F.No.GAPPL/COM/STP/2233/2022

ORDER IN APPEAL

M/s. Khevna Infrastructure, 19, Dev Kutir-III, Behind Madhurya Restaurant, Ambali
Bo pal Road, Ambali, Ahmedabad (hereinafter referred to as 'the appellant') have filed
the present appeal against the Order-in-Original No. 92/ADC/GB/202F22 dated
21.03.2022 (in short 'impugned ordet), passed by the Additional Commissioner, Central
GST, Ahmedabad North, Ahmedabad (hereinafter referred to as 'the adjudicating
authority). The appellant were holding Service Tax Registration No. CDAPS8220DSD001.

. .
2. The facts of the case, in brief, are that on the basis of the data received from the
Central Board of Direct Taxes (CBDT) for the F.Y. 2014-15 to F.Y. 2016-17, it was noticed
that the appellant had earned substantial income by providing taxable services. The
Sales / Gross Receipts from Services i.e. the Value from ITR/TDS did not tally with the
gross value of services declared in their ST-3 return. Total differential income of Rs.
4,31,31,544/- for the F.Y. 2014-15 to F.Y. 2016-17 was noticed, on which no service tax·
was paid. Letters were, therefore, issued to the appellant to explain the reasons for non­
payment of tax and to provide certified documentary evidences for the F.Y. 2014-15 to
.Y. 2016-17. The appellant neither provided any documents nor submitted any reply
justifying the non-payment of service tax on such receipts. The service tax liability of Rs.
61,42,669/- was, therefore, quantified considering the differential income of Rs.
4,31,31,544/- as taxable income.

2.1 Thereafter, Show Cause Notice (SCN) No. STC/15-77/0A/2020 dated 29.09.2020
was issued to the appellant proposing recovery of service tax amount of Rs. 61,42,669/­
not paid on the value .of income received during the FY. 2014-15 to FY. 2016-17, along
with interest under Section 73(1) and Section 75 of the Finance Act, 1994, respectively.
Imposition of penalty under Section 78 of the Finance Act, 1994 was also proposed.

2.2 The said SCN was adjudicated ex-parte vide the impugned order, wherein the
service tax demand of Rs. 6142,669/- was confirmed alongwith interest. Penalty of Rs.
58,14,784/- was imposed under Section 78, which was later modified to Rs. 61,42,669/­
vide Corrigendum dated 08.04.2022.

3. Being aggrieved with the impugned ·order & the corrigendum dated 08.04.2022,
passed by the adjudicating authority, the appellant have preferred the present appeal
alongwith application for condonation of delay in filing the appeal, on the ·grounds
elaborated below:­

► All the services provided by the appellant were to Government of Gujarat, which
in terms of Entry No. 13 (a) of Notificati_on No.25/2012-ST dated 20.06.2012, are
exempted from service tax liability.

► When there is no liability to pay service tax, there cannot be any demand for
interest & penalty.

3.1 Further, on going through the appeal memorandum, it is noticed that the
impugned order and Corrigendum to the impugned order was issued on 21.03.2023 and

1,Gag,, 08.04.2022 respectively. The impugned order was claimed to be received by the
3is;nant on 08.04.2022, whereas the present appeal, in terms of Section 85 of the
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F.No.GAPPL/COM/STP/2233/2022

Finance Act, 1994, was filed on 20.07.2022 i.e. after a delay of 18 days of last date of
filing appeal. The appellant, therefore, filed a Miscellaneous Application seeking
condonation of delay stating that due to COVID-19 pandemic, some medical exigencies
emerged in the family hence they could not focus on the appeal matter. Further, they
claimed that after receiving the order and the corrigendum, it took some time to prepare
the paper and gather documents on the issue which pertained to Service Tax regime
which was almost 8 yrs old. They requested to condone the delay of 18 days, which is
within the condonable period.

4. Personal hearing in the COD matter was held on 08.02.2023. Shri Viral J. Shah,
Chartered Accountant, appeared on behalf of the appellant. He reiterated the
submissions made in the Miscellaneous Application seeking condonation of delay in
filing the appeal.

4.1 Thereafter, another personal hearing was granted on 18.04.2023 which was
attended by Shri Viral J. Shah, Chartered Accountant, on behalf of the appellant. He
reiterated the submissions made in the appeal memorandum and also submitted

0 additional written submissions dated 18.04.2023.

5. In the additional submissions dated 18.04.2023, they submitted that they were
engaged in construction of road and majority of the service was rendered to
Government of Gujarat, which is exempted from levy of service tax. Further, they also
submitted re-conciliation statement, copies of ST-3 Returns, Profit & Loss Account,
Balance Sheet and ITR filed for the F.Y. 2014-15 to F.Y. 2016-17. They also contended
that the income data provided by CBDT cannot be a basis for determining the service tax
liability unless there is any evidence to show that it was due to a taxable service. In
support of their contention they placed reliance on following case law;

0

Kush Construction- 2019(34) GSTL 606 (Tri-All)
.Faquir Chand Gulati- 2008 (12) STR 401 (SC)
Synergy Audio Visual Workshop Pvt. Ltd- 2008(10) STR 578
Alpa Management Consultant P.Ltd.- 2006 (4) STR 21

6. Before taking up the issue on merits, I will first decide the Miscellaneous
Application filed seeking condonation of delay. As per Section 85 of the Finance Act,
1994, an appeal should be filed within a period of 2 months from the date of receipt of
the decision or order passed by the adjudicating authority. Under the proviso appended
to sub-section (3A) of Section 85 of the Act, the Commissioner (Appeals) is empowered
to condone the delay or to allow the filing of an appeal within a further period of one
month thereafter if, he is satisfied that the appellant was prevented by sufficient cause
from presenting the appeal within the period of two months. Considering the cause of
delay as genuine, I condone the delay of 18 days and take up the appeal for decision on
merits.

7. I have carefully gone through the facts of the case, the impugned order passed by·
. -c.~Fci°?T,}~ adjudicating authority, submissions made in the appeal memorandum as well as the
%±additional submissions made vide letter dated 18.04.2023. The issue to be decided in the
$/1. lieseht case is as to whether the service tax demand of Rs. 61,42,669/- confirmedt;:;c,l ,, l ,t:
: ·5
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F.No.GAPPL/COM/STP/2233/2022

alongwith interest and penalty in the impugned order passed by the adjudicating
authority, in the facts and circumstances of the case, is legal and proper or otherwise?
The demand pertains to the period F.Y. 2014-15 to F.Y. 2016-17.

7.1 It is observed that the entire demand has been raised in the SCN based on the
income data shared by the CBDT, on which no service tax was paid by the appellant. The
appellant did not file any reply to the SCN nor did they appear for personal hearing
before the adjudicating authority. It is observed that four personal hearing dates
(27.09.2021, 06.10.2021, 21.12.2021 8 31.01.2022) were communicated to the appellant.
However, the appellant did not avail any of these opportunities. Therefore, the
adjudicating authority had decided the case ex-parte considering the evidences available
on record since there was neither a reply to the Show Cause Notice issued nor any
attendance during the-Personal Hearings granted.

7.2 In the appeal memorandum, however, the appellant have claimed that they are
engaged in road construction activity and majority of the services were rendered to
Government of Gujarat like Ahmedabad Municipal Corporation (AMC), Gandhinagar
Urban Development Authority (GUDA); Executive Engineer Capital Project, Gandhinagar;
Roads & Building (R&B) Department, Navrangpura; Municipal Corporation, Bhavnagar;
Executive Engineer, Panchayat, Mehsana C/o. Bhavani Construction Co., which in terms
of Entry·No.13 (a) of Notification No. 25/2012-ST dated 20.06.2012,.are exempted. They. . .
also submitted re-conciliation statement, copies of ST-3 Returns, Profit & Loss Account,
Balance Sheet and ITR filed for the F.Y. 2014-15 to FY. 2016-17.

7.3 On going through the Leger Accounts of AMC, Bhavani Construction, Executive ·
Engineer Capital Project-Div.2, Gandhinagar Urban Development Authority, R&B
Navrangpura Department, submitted by the appellant, it is observed that the appellant
has received certain amounts as Work Contract Receipts during the F.Y. 2016-17. They
also submitted copies of Work Order issued to them by the Governmental Authorities. I
find that the Work Order dated 12.02.2014 8 18.03.2015 issued by AMC was for
construction of C.C. Road; Work Order dated 29.03.2015 issued by Executive Engineer,
Navrangpura was for repair and renovation work, plaster work, painting work, plumping
work etc; Work Order dated 31.08.2015 issued by AMC, Mahanagar Seva Sadan, North
Zone, Ahmedabad was for construction of RCC Road & Paver Block for motor track in
Rajbhavan at Gandhinagar; Work Order dated 17.01.2014, 05.12.2014, 19.10.2016 issued
by Gandhinagar Urban Development Authority (GUDA) was. for construction of
compound wall at different planning scheme; Letter of Acceptance of Tender issued by
Bhavnagar Municipal Corporation on 30.07.2015 was for masonry work etc. Further, I
also find that the Work Order/Letter of acceptance of Service Order, dated 12.08.2014
issued by Adani (Shantigram) to the appellant for civil construction cannot be considered
as service rendered to Governmental Authority. Similarly, the Work Order dated
09.06.2016 by Executive Engineer, Sardar Vallabhbhai Patel Zilla Panchyat Bhavan,
Mehsana was not issued to the appellant, hence they cannot claim exemption on such
services. However, since most of services rendered were for construction Road & Civil
work, to the Government Authority, I find that the appellant is eligible for exemption

........•·::;:;a-r-aAted under Notification No .25/2012-ST dated 20.06.2012.ma,@a,,
A'o o'.c,wa,, ,r, .. ,'-.~

ra af --'·. +
Ar 3e- '

s> \?
3 s s :"· AKI3:%¥2"%, •%%, . s=°

0

0



2erg
'• ates

, e,ev"
%±°'

F.No.GAPPL/COM/STP/2233/2022

8. Board, vide Instruction dated 26.10.2021, has directed that where the show cause
notice were issued based on the third party data, the adjudicating authority should pass
judicious order after proper appreciation of facts and submission of the noticee. The
appellant before the adjudicating authority did not submit the above documents hence
the adjudicating authority could not examine the exemption claimed under various
notifications. Now, since the appellant have produced documents to substantiate their
above claim, which were not submitted before the adjudicating authority, I, therefore, in
the interest of justice, remand back the case to the adjudicating authority to decide the.
case afresh and for passing the speaking order in view, of submission made by the
appellant and keeping in mind the CBIC Instruction dated 26.10.2021 as well as the
observations made above. The appellant is also directed to submit all the relevant
documents like reconciliation statement showing the income received from said activity
during the disputed period, copy of Work Orders, Invoices, ITR, corroborating their
above contention, to the adjudicating authority, within 15 days to the adjudicating
authority. The adjudicating . authority shall decide the case afresh on merits and
accordingly pass a reasoned order, following the principles of natural justice. The
appellant is also directed to avail the opportunity of personal hearing granted in the
matter and make necessary submission before the adjudicating authority. Consequently,
I remand the matter back to the adjudicating authority who shall pass the order after
examination of the documents and verification of the claim of the appellant.

9. In light of above discussion, I set-aside the impugned order confirming the
service tax demand of Rs. 61,42,669/- alongwith interest and penalties and allow the
appeal filed by the appellant by way of remand.

10. 4taaf arr af ftnaftatRazru 5qtatfr sar?
The appeal filed by the. appellant stands disposed off in above termsl~

.2I.gpo'v
(srfrgrmt) ' s3..

) nrzgnrfe«)

r.ee
(Rekha A. Nair)
Superintendent (Appeals)
CGST, Ahriedabad

By RPAD/SPEED POST.

To,
M/s. Khevna Infrastructure,
19, Dev Kutir-III,
Behind Madhurya Restaurant,
Ambali Bhopal Road,
Ambali, Ahmedabad
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Date: 21.04.2023

Appellant



The Additional Commissioner
CGST, Ahmedabad North
Ahmed a bad

F.No.GAPPL/COM/STP/2233/2022

Respondent

Copy to:

1. The Principal Chief Commissioner, Central GST, Ahmedabad Zone;
2. The Commissioner, CGST, Ahmedabad North.
3. The Assistant Commissioner (H.Q. System), CGST, Ahmedabad North.

(Forrofoading the OIA) ·
4.6card Fie.
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